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I am writing this letter in response to:
REPLY OF APPLICANT TO PROTEST OF WILLIAM W. SHARPE (232726)

I was struck by Counsel’s claim of how diligent PTI is in maintaining records of driver
compliance with the Department of Transportation.

Compliance. PTI diligently maintains records of driver compliance with the Department of
Transportation.

I was wondering if PTI was as diligent at maintaining records of driver compliance with the
Department of Transportation as was Midnight Sun Tours. Midnight Sun Tours was extremely
diligent in maintaining records of driver compliance.

Midnight Sun Tours was so diligent at maintaining the drivers’ records of duty status. that
Midnight Sun Tours required drivers to change their original logs; Midnight Sun Tours then
shredded the original logs; Midnight Sun Tours then presented the changed logs as the original
logs. Now that is diligence.

Actually, Midnight Sun Tours went even further. Midnight Sun Tours was not content with the
FMCSA hours of service regulation as they currently stood. Midnight Sun Tours went so far as
to eliminate Provision 3 in Question 2 of the Guidance to FMCSR 295.2 as a necessary condition
for logging off-duty during a tour of duty.

Question 2: What conditions must be met for a CMV’ driver to record meal and other routine
stops made during a tour of duty as off-duty time?

Guidance:

1. The driver must have been relieved of all duty and responsibility for the care and custody of
the vehicle, its accessories, and any cargo or passengers it may be carrying.

2. The duration of the driver's relief from duty must be a finite period of time which is of
sufficient duration to ensure that the accumulated fatigue resulting from operating a (M} will
be significantly reduced.



3. If the driver has been relieved from duty, as noted in (1) above, the duration of the relief
from duty must have been made known to the driver prior to the driver’s departure in written
instructions from the employer. There are no record retention requirements for these instructions
on board a vehicle or at a motor carrier’s principal place of business.

4. During the stop, and for the duration of the stop, the driver must be at liberty to pursue
activities of his/her own choosing and to leave the premises where the vehicle is situated.

By eliminating Provision 3 in Question 2 of the Guidance to FMCSR 395.2 as a necessary
condition for logging off-duty during a tour of duty, Midnight Sun Tours could require drivers to
log off-duty during their tours of duty, even though the drivers were actually not off-duty during
their tours of duty in accordance with the FMCSA hours of service regulations..

Eliminating Provision 3 in Question 2 of the Guidance to FMCSR 395.2 as a necessary condition
for logging off-duty during a tour of duty gave Midnight Sun Tours a distinct competitive
advantage. Midnight Sun Tours could claim that the drivers were not working, when in fact the
drivers were working in accordance with the FMCSA hours of service regulations.

Drivers could work longer hours than the FMCSA hours of service regulations allowed them to;
thus allowing the drivers to make more money. Midnight Sun Tours could run the buses longer
than was actually allowed by the FMCSA hours of service regulations; thus allowing Midnight
Sun Tours to make more money.

Everyone at Midnight Sun Tours was making more. The only problem were the bus drivers
who kept bringing up Provision 3 in Question 2 of the Guidance to FMCSR 395.2 as a necessary
condition for logging off-duty during a tour of duty; and how wrong it was for Midnight Sun
Tours to require drivers to change their original logs, shred the original logs, and then present
the changed logs as the original logs. However, that problem was easily solved by just firing the
complaining drivers.

In its decision to grant Coach USA permanent control, the Surface Transportation Board missed
the significance of Provision 3 in Question 2 of the Guidance to FMCSR 395.2 as a necessary
condition for logging off-duty during a tour of duty. Provision 3 in Question 2 of the Guidance
té FMCSR 395.2 affects the competitive environment, just as it affects the bus drivers of the bus
companies involved in the transaction.

49 USC 14303

(b) Standard for Approval.— The Board shall approve and authorize a transaction under this
section when it finds the transaction is consistent with the public interest. The Board shall
consider at least the following:

(1) The effect of the proposed transaction on the adequacy of transportation to the public.

It is essential that the Surface Transportation Board examine the written instructions mandated
by Provision 3 in Question 2 of the Guidance to FMCSR 395.2 of all the bus companies involved
in the transaction. If, as is the case at Midnight Sun Tours. the bus companies involved in the
transaction do not comply with Provision 3 in Question 2 of the Guidance to FMCSR 395.2, then
those bus companies are being given an unfair competitive advantage over bus companies that do




comply with Provision 3 in Question 2 of the Guidance to FMCSR 395.2.

49 USC 14303

(b) Standard for Approval.— The Board shall approve and authorize a transaction under this
section when it finds the transaction is consistent with the public interest. The Board shall
consider at least the following:

(3) The interest of carrier emplovees affected by the proposed transaction.

The Board may impose conditions governing the transaction.

If the bus companies involved in the transaction require their bus drivers to log off-duty during
their tours without the written instructions mandated by Provision 3 in Question 2 of the
Guidance to FMCSR 395.2, as is the case at Midnight Sun Tours, then those bus drivers are
being forced to violate the FMCSA hours of service regulations.

Bus drivers who refuse to log oft-duty during their tours of duty without the written instructions
mandated by Provision 3 in Question 2 of the Guidance to FMCSR 395.2, risk being written up,
suspended. and losing their jobs.

Unless the bus companies involved in the transaction can produce the written instructions
mandated by Provision 3 in Question 2 of the Guidance to FMCSR 395.2, then those bus
companies have not met the Standard for Approval specified in 49 USC 14303(b)(1) and 49 USC
14303(b)(3).
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cC:

Larry C. Tomlin

Krieg DeVault LLP

One Indiana Square, Suite 2800
Indianapolis, IN 46204




Q MIDRIGHY SON TOURS

MIDNIGHT SUN TOURS

Interoffice Memorandum

From: Don Redden, Safety & Operations Manager %/

To:

Re:

Date:

ALL MIDNIGHT SUN TOURS DRIVERS

STANDING AUTHORIZATION AND INSTRUCTION TO LOG OFF
DUTY FOR RELIEF

September 10, 2009

All Midnight Sun Tours Drivers are hereby authorized and instructed to log Off

Duty when thesg conditions are met: (FMCSA § 395.2 and Interpretations)

1.

5.

You have been relieved of aill Juty and responsibility for the care and
custody of the motor coach, its accessories, and any cargo or passengers
that may have been on the susior coach.

The duration of your relief from duty is of a set time of sufficient
duration to ensure that the fatigue of operating a metor coach is
significantly reduced.

You are at liberty to pursue activiiies of your own choosing and may
leave the premises where the motor coach is located.

You are hereby instructed to iog Off Duty when these conditions are met.

You are also authorized and instructed to record meal and other routine

stops made during your tour of duty as Off Duty time.

The purpose of this Authorization and Instruction is to preserve your available

hours of service while keeping you rested in between portions of your driving

assignments. You are required to log Off Duty when the above conditions are met.
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